
Garner vs HSVPOA BOD et al.

Description

Gene Garner vs. Hot Springs Village Board of Directors – Hot Springs Village Property Owners and Hot Springs Village Property Owners 
Association  63CV-19-116

By Cheryl Dowden, January 13, 2020

I have attempted to explain the hearing to the best of my ability.  I am not an attorney, and I am
certainly not a trained court reporter with a fancy transcription machine. This endeavor is an effort to
provide a broad view of what transpired in the courthouse. While I tried to accurately portray the case,
there may be slight errors in my reporting. For instance, in my notes I wrote “amend”, but I think in
some instances it was actually stated as “revoke and create new”, as that makes more sense so that is
what I reported. The words, “amend”, “rescind”, “add to” and “revoke” and “create” were stated many
times by both attorneys and it was difficult to keep up.

On January 28, 2019, Gene Garner filed suit against  Hot Springs Village Property Owners and Hot
Springs Village Property Owners Association.

This case came to be heard in Saline County Court, Division III under Judge Grisham Phillips at a few
minutes past 9:00 a.m. on January 10, 2020.  This is close to a full year after the original complaint
was filed. The courtroom temperatures were frigid on an overcast day in Benton, Arkansas.

Present in the courtroom were :

HSVPOA Board Vice-chair, Tormey Campagna; HSVPOA Director, Buddy Dixon, HSVPOA CEO,
Lesley Nalley. Six Villagers also attended as courtroom observers including this reporter. No other
press was present.

Judge Philips asked for the parties to identify themselves.  Plaintiff Gene Garner was represented by
Philip Montgomery of Legacy Law Group.  HSVPOA Board Director Cindi Erickson was represented
by E. B. (Chip) Chiles IV of  Quattlebaum, Grooms and Tull.
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1.  In this case, both sides agreed that HSVPOA BOD has the authority to amend, rescind and add
to the original Protective Covenants.  The difference of opinion is whether the original Protective
Covenants were revoked and if the new Protective Covenants are a creation of a new document
that replaces the old Protective Covenants. The Plaintiff (Garner) argued this is what happened.
Also, the Plaintiff argued that the new Protective Covenants contain a fair amount of City Code.
The Defendant (HSVPOA) argues the BOD merely amended and added to the original Protective
Covenants.

2.  Secondarily, the Plaintiff argued that the BOD should have filed the new Protective Covenants
with the court. The Defendant said this was not a requirement.

Judge Philips declared possible conflict of interest

Judge Phillips stated, “I am a nominal member of the Property Owners Association.  I am not sure
exactly how it works.”  Judge Phillips has a friend who sold him a membership so he may play golf at
Property Owner rates.  Furthermore, the judge went on to say, “I don’t think I have a conflict of interest.”

Both parties agreed that they were comfortable proceeding in Judge Phillips courtroom.

Defense Attorney Chiles presented arguments

The Plaintiff’s lawsuit sought a declaratory judgment that the Protective Covenants passed by the
HSV Board are void.  Attorney Chiles stated that Mr. Garner’s arguments are incorrect as a
matter of law and a judgment should be issued in favor of the Defendants (HSVPOA BOD and
HSVPOA).

Property Owners in the Village are subject to Protective Covenants.

Attorney Chiles stated the date of the original Protective Covenants was April 20, 1970.  The
Protective Covenants in question are dated April 2018.

Over the years, the Protective Covenants have been amended and modified.

Attorney Chiles also stated repeatedly that the POA BOD has the authority to amend, rescind or
add to the original Protective Covenants.

In April 2011, Cooper Communities, Incorporated entered an agreement of Assignment and
Assumption of Developer rights with the POA.  At this time, Cooper assigned these rights to the
POA.  These rights include the authority of the POABOD to amend, rescind or add to the original
Protective Covenants.

In May of 2014, the POA filed an amendment to the Protective Covenants of which the purpose
was to transfer to the POA powers and obligations held by Cooper to amend, rescind or add to
the Protective Covenants.
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Garner sued the POA in October 2014  (In this case Mr. Garner challenged the legitimacy of the
two-tier assessments.) The  Circuit Court of Garland County ruled In favor of the POA.  The
Arkansas Appeals Court affirmed this ruling.

In  Mr. Garner’s pleading for the latest case, he stated that the POA does not have the authority
to revoke and create new Protective Covenants.  The POA does not feel this is what happened
and that they only amended and added to the old Protective Covenants.

The POA was assigned these rights by Cooper.

Article 14, Section 4 gave Cooper the authority to assign its rights.

Paragraph 3 of the Protective Covenants say that the Protective Covenants may be amended by
the Board.

Mr. Garner is again suing after the Board amended the Protective Covenants in 2018.

According to Attorney Chiles, Mr. Garner’s arguments this time are:

1. The action by the POA in April 2018 revoked the previous Protective Covenants and this makes
the 2018 Protective Covenants invalid since this was not approved by all owners. 

2. Mr. Garner questioned whether the Board has the authority to impose new restrictions and
burdens on owners without owner approval.

3. Even if not revoked, Mr. Garner questioned the Board’s authority to create a new set of
restrictions that were “not contemplated by the Developer”.

4. Attorney Chiles said the nature of Mr. Garner’s argument is that Board/POA overreached their
authority.

5. Attorney Chiles argued that this is wrong for several reasons.

1.  The Arkansas Court of Appeals stated in Mr. Garner’s previous suit the Board has the authority
to amend, rescind and add to the Protective Covenants.

2. Cooper showed it’s intent by originally reserving the right to amend, rescind and add to the
Protective Covenants.  Cooper specifically assigned these rights to the POA in 2011.

3. The Protective Covenants were not revoked.  They were amended and added to.  Even if you
believe they were revoked, “revoked” means rescinded.

4. The code that Mr. Garner cites that says signatures of owners is required does not apply.  That
code only applies when restrictive covenants are created.  HSVPOA Protective Covenants were
already in place and were not “created” in 2018.

5. Official recording at the courthouse was also not required.  The Declaration and the Protective
Covenants do not state that recording is required. 

6. There is a public filing which states that the Protective Covenants are located in the POA
Administrative office and on Explore the Village dot com website. No further “notice” is required.

7. Mr. Garner is not complaining about a specific act against him such as a fine.  He is saying the
BOD did not have the authority to revoke the old Protective Covenants and create new Protective
Covenants. 
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Judge Phillips inquired as to what the changes in 2018 entailed

Attorney Chiles said the changes “flushed out details”.  The original Protective Covenants was a three-
page document.   The 2018 Protective Covenants gave greater detail into what the general
requirements were.  A lot of these were already practices followed by the POA.

Mr. Garner said the new Protective Covenants were a code.  Attorney Chiles said, “I am not sure I
agree with that.”

Was there anything new in this case?

Judge Phillips asked about Attorney Chiles’s argument that there was nothing new in the case than
what was previously decided in the past lawsuit. 

Attorney Chiles said the specific amendments were different.  Mr. Garner “challenges the authority of
the Board”.  The governing documents do not limit the Board’s authority to amend, rescind or add to
the Protective Covenants.

Plaintiff Attorney Montgomery presented arguments

Attorney Montgomery clarified what was amended.  The original Protective Covenants were three
pages.  The new Protective Covenants are now over 100 pages.  Every page of the new
Protective Covenants has restrictions that were not in the original document.

In the past Garner case, “the only issue before the court was” overlay zones.   Overlay zones are
restriction-free zones that the Board created. 

The Protective Covenants say that “all Protective Covenants are enforceable with the exception
of areas designated as an overlay zone”.  “Overlay zones outlines specific requirements for a
clearly defined area.  These requirements may vary among different overlay zones depending on
the specific objectives of the area.” (32 of Protective Covenants)

In the Court’s order, the Judge, in that case, noted that the overlay zones were not necessarily
restrictions.  The judge said the zones didn’t burden current owners.”  The overlay zones
impacted only undeveloped property.

The new Protective Covenants impact all of the property.

The new Protective Covenants was drafted in consultation with people who draft city codes. 
“This is a city code.”
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The language of the original Protective Covenants stated John Cooper had the ability to amend,
rescind, or add.  Attorney Montgomery asked if this gave the BOD authority to revoke completely
the initial Protective Covenants and replace them with city code that has dozens of new
restrictions.  These new restrictions even go so far as to state what types of shrubs and plants
can be planted.

The new Protective Covenants have restrictions on storefronts and zoning.  A new Zoning Board
was created.  The new Protective Covenants also have created a process by which someone
may request a zoning change.

The new Protective Covenants have diagrams of setbacks, including change setbacks.

“It is a complete overhaul of the Protective Covenants.

Garner’s position was that the complete overhaul of old Protective Covenants (which was in
place for close to 50 years) and replacing with city code is not within the authority of the BOD. 
For this to happen was not the intention of John Cooper.

Attorney Montgomery agreed that the parties were the same in the last Garner hearings, but the
issues are different. These past hearings were regarding the two-tier assessment and the
creation of overlay zones.

The law says that the intent of the developer should determine if there is abuse.

Attorney Montgomery said the court has to determine what the original intent of the developer
was.

The original Declarations outlined voting rights, etc.  The three-page Protective Covenants were
attached to the Declaration.

Bringing an extra property into the Village will have the impact of amending, revoking or
modifying the Protective Covenants.

It is clear John Cooper never had the intent for the original Protective Covenants to be removed. 

Thousands of Villagers purchased property under the old Protective Covenants and the new
Protective Covenants are a “bait and switch” with city code.

In the Assignment and Assumption Agreement the POA BOD was assigned the authority to
amend the Protective Covenants.

John Cooper said that “any modifications or amendments to the Protective Covenants cannot
impact the developer’s property.

Cooper has unsold property which gives them voting power.  The BOD election does NOT
include these 10 votes per lot for Cooper to be used.

Modifications cannot be made (according to the Assignment and Assumption Agreement) to the
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Protective Covenants if it affects Cooper’s property.

Mr. Garner, as a Property Owner, has the right to seek a judgment in the court as to whether the
new Protective Covenants are enforceable.  The Assignment and Assumption Agreement was
made between the POA (of which Mr. Garner is a member) and Cooper.

The facts in this case are very different from the previous case of Garner vs. the POA and will
have “far-reaching impact” on future actions.

The argument the POA is making is that the BOD has the right to amend, rescind and add to and
that because of the past Garner vs. POA ruling, this does not allow Garner to bring this suit. This
would prevent any Property Owner in the future from bringing litigation in regards to any
amendment.

The ruling in the past case made note of what the overlay zones applied to.  It didn’t state it was
an absolute.

The new Protective Covenants do not comply with Arkansas filing statute.  In other words, Mr.
Garner’s point is that the new Protective Covenants were not filed at the courthouse.   The law
states that new restrictions must be “filed of record and signed and approved by all landowners.” 
This was not done.

The law also states the new restrictions must be clear.  If new restrictions are not clear, then the
case should be decided in favor of “free use of the property.”

The new Protective Covenants were not a simple amendment.  It is a “revocation and
replacement” of the old Protective Covenants.  This was not the intention of John Cooper.

Because the restrictions are brand new, owner approval is required by law.

It is not as the POA is alleging that this is a simple expansion.  It is much more.

These are brand new Protective Covenants which are the same as city code.

The POA argued that the statute only applies to Protective Covenants that were “created”.  The
legislature did not have the intention for this to apply to only the initial Protective Covenants.  This
should also apply to Protective Covenants which are amended.  The POA is placing words and
meaning in the statute that do not exist.

There are dozens of new restrictions in the new Protective Covenants.

Judge Phillips asked if HSV is an incorporated municipality

Attorney Montgomery said, “It is a privately gated common-interest community.”

Zoning

The original Protective Covenants make a small reference to zoning.  The new Protective Covenants
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has many pages of zoning restrictions, including rezoned areas and density in commercial and
industrial zones.  None of this was in the original Protective Covenants.

Adding of the zoning regulations, alone, is an “extreme change to the Protective Covenants.  The
original document stated the developer may not amend or modify declarations in a way that
would change the character of the development.

Mr. Garner is not disputing the right of the BOD to amend the Protective Covenants.  He is
disputing the right of the BOD to change the character of the Village.

Mr. Garner says the original Protective Covenants have been  totally revoked and replaced.

The POA alleges the old Protective Covenants are found throughout the new Protective
Covenants.  These pieces would not be easy to find.

Attorney Montgomery acknowledged you would find at least a portion of the original Protective
Covenants in the new Protective Covenants.

The new Protective Covenants not only add new restrictions but are extremely detailed.  This
includes identifying the types of grass, shrubs and trees you can plant. This even includes the
type of rocks the Property Owner can use.

There are many charts in the new Protective Covenants detailing the new restrictions.

John Cooper did not intend for HSV to turn into a “quasi-city”.

While there are similarities between this case and previous lawsuit, this is a new issue.

There would be consequences in ruling that the BOD has the right to amend without any right for
Property Owners to question this authority in the future.

For whatever reason, the BOD has not filed the new Protective Covenants with the court.  It is the
position of Mr. Garner that this alone makes the new Protective Covenants invalid.

There was a previous case involving Diamante where it was determined the Diamante Bylaws did
not have to be filed.  This was because the Diamante Bylaws contained details and amendments
of issues that were mentioned in the Declaration.

Mr. Garner is not talking about amendments of issues that were specifically and originally
mentioned by John Cooper.

Even if the BOD had the authority to revoke the original Protective Covenants, the new Protective
Covenants should have been filed with the court.

POA rebuttal by Attorney Chiles

The POA BOD has the broad power to amend, rescind and add to the Protective Covenants.

Attorney Chiles said that Attorney Montgomery wants to argue the “reasonableness” of the BOD
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actions in regards to the new Protective Covenants.  The complaint of Mr. Garner does not argue
reasonableness.  Mr. Garner’s complaint says the BOD does not have the authority to amend the
Protective Covenants.

A lawsuit about “reasonableness” is a different issue.

The original Protective Covenants were amended and added to.

The landowners have been on notice since the original Protective Covenants were filed that the
Protective Covenants can be rescinded and added to and that the new Protective Covenants did
not have to be filed with the court.

It is “absurd” to require the signatures of all of the landowners.

A common-interest community has the “power to adopt rules that govern the use of individually-
owned property.”

The new Protective Covenants were adopted to protect the “health, safety and general welfare”
of the Villagers and enhance property values.

Attorney Chiles alleged that Mr. Garner wants the community “frozen in 1970.”

The developer knew there would be changing times.  A frozen-in-time community cannot prosper.

Attorney Chiles did not agree with Attorney Montgomery that a ruling in favor of the POA would
prevent future litigation from Property Owners.

Attorney Chiles did not agree that the label “code” should be put on the new Protective
Covenants.

Should Judge Phillips be required to read the whole 119 pages?

Judge Phillips asked Attorney Chiles if he should be required to read the whole Protective Covenants
to determine what are amendments and modifications and which ones are new restrictions.

Attorney Chiles said he doesn’t think Judge Phillips should be required to do this.

The Protective Covenants have been in existence since 1970 and the BOD did not create a new
Protective Covenants.

Does the Board of Directors have GREAT and BROAD authority?

Judge Phillips asked Attorney Chiles if he thought the BOD had great and broad authority.

Mr. Chiles agreed that the BOD has great and broad authority.

What would prevent the POA Board from doing whatever they wanted to do?
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The judge asked, “what would prevent the POA from doing whatever they wanted to do?”

Mr. Chiles said the POA’s actions are “constrained” by “reasonable standard.”

It is a separate issue whether the BOD takes reasonable actions and possibly this may be challenged
in the future.  This lawsuit is about whether the BOD had the authority to do what they did.

Have any Property Owners been affected by the new Protective Covenants?

The judge wanted to know if since 2018 have any of the Property Owners been affected by the new
Protective Covenants.

Mr. Chiles did not know.

Judge Phillips shared similar situations

Judge Phillips talked about family that lived in another state in a POA or HOA and they were not
allowed to park a pick-up truck in their driveway or front of the house.

This case also reminded the judge of when he lived on an Airforce base for a year.  There were many
restrictions on the property.  Being a rebel, the judge’s father mowed down the bushes in protest.  The
shortened bushes were still in compliance with the rules of the base.

Attorney Montgomery offered clarification

The statue Attorney Montgomery cited is very important and he mistakenly cited the wrong
statute number. 

Also, he said that he DID bring the issue of reasonableness in his pleadings.

Attorney Montgomery asked that if the new Protective Covenants could not be invalidated in total,
they are asking for it to be determined what changes would be outside the BOD’s authority. 
Attorney Montgomery understood this would be asking the court to review 119 pages.

The decision was put on hold

At this point the judge mentioned his retirement.  (laughter in the audience)

The Judge said he did not know the interest of the folks in the audience or which side they
represented. 

Judge Phillips said he normally liked to rule from the bench but would be unable to do so in this
case.

Judge Phillips put the burden on the attorneys to tell him which of the provisions constitute more
restrictions and which ones are unreasonable.
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The timing of the submission of this information will be decided.  The judge asked, “Is time of the
essence?”  The judge did not set a time limit.

Judge Phillips asked, “Has anyone been harmed, so far?”

Attorney Montgomery stated he has received letters from people saying they have been harmed, but
they were not part of this action.”

Judge Phillips initial impressions: 

1.  If he owned property in HSV, he would not like the new Protective Covenants.
2. The BOD has the authority to do what they did.

Judge Phillips said he needed to look at the changes made and determine whether “a reasonable
person could conclude” that the changes are new restrictions and not amendments to the original
Protective Covenants.

Attorney Montgomery and Attorney Chiles are going to discuss this and come to an agreement if
this pleases the judge.  Judge Phillips agreed to this.

Judge Phillips said that “adding to” gives the BOD the authority to create new restrictions.  Mr.
Montgomery said that “add to” is not that broad.

The court adjourned at 10:20 a.m.
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